gives substantial protection to adult persons in deciding how to conduct
their private lives in matters pertaining to sex,” Viewed in this larger
context, Garrow argues, Lawrence was “wholly unsurprising.” Garrow
also suggests that Lawrence should be understood as part of an increas-
ingly “insistent judicial assertiveness the Rehngquist Court has mani-
fested in widely different areas of the law and with wildly different politi-
cal and ideological overtones.”

For Garrow, the most dramatic and immediate impact of Lawrence will
be in the context of same-sex marriage. Indeed, within five months of the
Lawrence decision, the Supreme Judicial Court of Massachusetts held
that a ban on same-sex marriage violated the state constitution. Although
the court did not expressly rely on Lawrence in reaching its decision, its
discussion of the “individual’s liberty and due process rights” reflected the
influence of Lawrence.

The early reactions to Lawrence focused almost exclusively on the deci-
sion’s impact on gay rights, but for Garrow, Lawrence does more than
simply open the door to greater constitutional protections for gays and les-
bians. In Garrow's view, Lawrence has "significantly magnified . . . the vi-
tality” of the Court's abortion rights decision in Planned Parenthood v,
Casey (1992} and thus further solidified the constitutional protection fora
woman's choice to have an abortion. The broad language in Lawrence has
also opened the door to other liberty-based constitutional claims. Garrow
argues, for example, that the liberty analysis in Lawrence has "signifi-
cantly undercut” the Court's decision in Washington v. Glucksberg [1997],
in which it found no constitutional protection for a terminally ill person's
desire to hasten his or her own death.

The Lawrence decision’s expansive discussion of liberty will have con-
siderable ramifications for both homosexuals and other Americans, lead-
ing Garrow to conclude that 2003 was “the most historic year for land-
mark civil liberties victories” in thirty years.—THE EDITORS
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A Revolutionary Year:
Judicial Assertiveness and Gay Rights
DAVID J. GARROW

VEN IN A YEAR that featured Grut-
ter v. Bollinger,! few Supreme Court observers would deny that Lawrence
v. Texas® was as important a decision as any that the Court has rendered in
more than a decade. Writing in the New York Times, Linda Greenhouse
characterized Lawrence as a “stunning” “constitutional watershed,” and
other commentators called it both “momentous” and “revolutionary.”*

Lawrence represented the greatest legal victory that gay Americans
have ever won. The Court’s explicit overruling of its notoriously homo-
phobic decision in Bowers v. Hardwick [1986]* surprised many Court
watchers who had anticipated a less bold and sweeping resolution, even
though the ultimate voiding of Texas's statute prohibiting gay sodomy
was never much in doubt once the justices agreed to hear the case. But
Lawrence represented more than just a historic gay rights triumph. Justice
Anthony M. KEennedy's opinion on behalf of a five-member majority {Jus-
tice Sandra Day O'Connor concurred separately| contained three consti-
tutionally important elements in addition to voiding the thirteen remain-
ing state anti-sodomy laws, Kennedy's pointedly explicit reliance on the
controlling opinion in Planned Parenthood of Southeastern Pennsylva-
nig v. Casey [1992)° gave further constitutional heft to the holding in
Casey that the core of the Roe v. Wade {1973)¢ protection of a woman'’s
right to choose abortion would remain inviolable. Kennedy's repeated
invocation of the Casey due process clause liberty analysis also called
into further question the far narrower and more exclusive approach to



substantive due process liberty that Chief Justice William H. Rehnguist
had offered in 1997 on behalf of a barely cobbled-together majority in
Washington v. Glucksberg” And most notably, Kennedy's opinion ex-
pressly declined to spurn the guestion of whether constitutional protec-
tion might extend to gay Americans’ right to marry. Indeed, in at least two
passages, the Kennedy majority manifestly left the constitutional door
wide open for just such an argument.

One of this country's all-time finest appellate jurists, the late Judge
Irving L. Goldberg of the 1.8, Court of Appeals for the Fifth Circuit, once
asserted, “If the subject matter permits it, then I think an opinion should
be a crusading force.” In a memarable phrase, Goldberg opined that “an
opinion should have not only a beginning and an end, but a future, "
Kennedy’'s opinion in Lawrence, lilee his portions of the controlling opin-
ion in Casey, certainly corresponds to Judge Goldberg's precept, as com-
mentators immediately realized. Asked whether Lawrence could indeed
open the door to same-sex matrimony, Laurence H. Tribe of Harvard Law
School replied, “I think it's only a matter of time, but it might be a good
amount of time."

But then, just five months later, came the bookend case that outstripped
even Lawrence, the decisively more revolutionary assertion by the Su-
preme Judicial Court of Massachusetts in Goodridge v. Departrment of
Public Health of state constitutional protection for same-sex marriage. '’
Without Lawrence, Goodridee would have been far more difficult to envi-
sion,'! but given Lawrence, most observers expressed relatively little as-
tonishment about the advent of Goodridze.

Within the larger context of the overall work of the U.S. Supreme Court,
Lawrence v. Texas should be understood from two distinct yvet related
perspectives. The first and most obvious requires us to understand Law-
rence as a natural and in the long run inevitable extension of the doctrinal
series of opinions that began with Justice John Marshall Harlan's hugely
influential dissent in Poe v. Ullman (1061)," came to first fruition in
Griswold v. Connecticut (1965, overturning the Connecticut anti-
contraception statute that had been unsuceessfully challenged in Pog, and
reached full flower in Roe v Wade and Doe v. Bolton'™ in 1973, Other less
famous cases such as Eisenstadt v. Baird [1972)'% and Carey v. Population
Services International [ 1977)'¢ can be cited as smaller parts of this evolving
doctrine. Bowers v. Hardwick in 1986 brought this evolution to a screech-
ing and painful stop, but even beforehand careful ohservers had realized
that the Burger Court of the mid-1980s had no appetite whatsoever for
extending to the realm of recreational sex the tradition of constitutional
protection for reproductive choice embodied in Griswold and Roe. 7

8 Garrow

The ominous shadows created by the Court’s decision in Webster v
Reproductive Health Services (1989)'® were surprisingly pushed aside and
reversed by the astonishing controlling opinion in Planned Parenthood v,
Casey 1992}, Four vears after Casey, Justice Kennedy's thetorically heart-
felt majority opinion in Romer v. Evans'® appeared to signal that a major-
ity of the Rehngquist Court was no longer fundamentally comfortable with
the homophobic precedent of Bowers, Granted, the Romer majority for
some unstated reason subsequently declined to address a decision by
the U.5. Court of Appeals for the Sixth Circuit, Equality Foundation of
Greater Cincinnati v. City of Cincinnati,* that all but explicitly contra-
dicted the high court's holding in Romer. Howewver, the Kennedy major-
ity's statements in Romer, particularly its conclusion that the Colorado
provision at issue “classifies homosexuals not to further a proper legisla-
tive end but to make them unequal to evervone else,” signified a funda-
mentally different judicial attitude from what had prevailed just a decade
earlier in Bowers.

Within this doctrinal context, Lawrence represented a natural and un-
surprising progression. Griswold and Roe had spoken of the fundamental
constitutional right at issue as one of “privacy,” but when Casey without
explanation jettisoned any mention of privacy and replaced it with ex-
plicit and repeated invocation of the “liberty” guaranteed by the due pro-
cess clauses of the Pourteenth and Fifth Amendments, constitutional
commentators such as Professor Tribe correctly observed that the change
was all for the good.2? Romer offered the Lawrence court a clear oppor-
tunity to strike down Texas's anti-sodomy statute under equal protection,
a path that Justice O'Connor alone did advocate, rather than as a violation
of substantive due process liberty, but the Lawrence majority’s invocation
and application of the vision of constitutional liberty expressed in Casey
represented judicial decision making at its boldest.

The second perspective from which Lawrence must be viewed is that of
the insistent judicial assertiveness that the Rehnguist Court has man-
ilested in widely different areas of the law and with wildly different politi-
cal and ideological overtones, Depending upon one's tastes, the begin-
nings of the Rehnquist Court's pronounced assertiveness, or what Jeffrey
Rosen criticizes as “haughty declarations of judicial supremacy,” can be
traced to Texas v. Johnson {1980),2 New York v. United States (1992),% or
Manned Parenthood v, Casey (1992|. The invocation in Casey of the
Court's power of judicial review, reaching all the way back to Marbury v
Madison [1803],% was in several crucial respects a direct mirroring of
Cooper v. Aaron {1958),27 the most important immediate progeny of
Brown v, Board of Education (1954)2% but even Cooper, never mind
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