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Mr. EDWARDS. Ei?ht pages not even sent, and when you read it
you see that it's really not very strategic stuff.

Now, my question to you is, who interpreted this law this way? It
certainly seems to me to—does it make your job tougher or easier?
Were you heve then?

Mr. MoscHELLA. Yes, sir.

Mr. Epwarbps. Do you remember when that happened?

Mr. MoscHELLA. Yes. In 1986, the Congress passed the Freedom
of Information Reform Act. We had asked for a number of changes
almost since the day the law was passed in 1974, because we felt
that the law, as it was at the time, did not provide the adequate
language to protect sources in particular. The language was
changed in 1955 g0 that we were able to withhold all information
provided by a confidential source, and the term “confidential
source’” is given rather broad meaning, so that the processing is
different.

Mr. Epwarps. We will have to look at the law again. Did you get
an olgainiun from the Department of Justice to interpret the law this
way'’

Mr. MoscHELLA. There was a memorandum that had been writ-
ten by Mr. Rose concerning the application of the confidential
source exemption.

Mr. Epwarps. Well, as you can imagine, it is kind of disturbing
to see that that was such a major change that sort of went
through, especially when you read what now is being censored. It's
old 1941 stuff that really doesn’'t have any real business in being
eliminated, I don't see.

Mr. MoscHELLA. One thing I need to tell you, Mr. Chairman, is
that we did institute a historical processing policy within the Sec-
tion so that documents that do reach a certain age are treated
much differently than the documents that are of more recent

vintage.
Mr. Epwarps. I had just gotten out of college. As a matter of

fact, in 1941 I was an FBI agent.
Do you have any more questions, Mr. Kastenmeier?
Mr. KasTenMEeIER. No, I don't, Mr, Chairman. 1 appreciate the

testimony of Mr. Moschella.
Mr. Epwarps. We appreciate your testimony very much, Mr.

Moschella.

Mr. MoscHELLA. Thank you, Mr. Chairman.

Mr. Epwarps. We want to work with you, as you know.

Now, the next witnesses will testify as a panel. The first member
of the panel is David Garrow. Mr. Garrow is a professor of political
science at City College of New York and the City University Grad-
uate Center.

In 1987, he won thé Pulitzer Prize for his book, “Bearing the
Cross: Martin Luther King, Jr., and the SCLC.” He relied exten-
gsively on FBI documents in his research on that book and in his
1981 book on Martin Luther King and the FBI.

I think I will introduce the other witnesses as they testify. We
welcome you all. Will you raise your right hand?

[Witnesses sworn.]

Mr. Epwarps. Thank you very much.
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Without objection, all of the statements, in full, will be made a
part of the record, and we will now hear from David Garrow.

STATEMENT OF DAVID J. GARROW, PROFESSOR OF POLITICAL
SCIENCE, CITY COLLEGE OF NEW YORK AND CITY UNIVERSITY

GRADUATE CENTER, NEW YORK, NY

Mr. GArrow. Thank you very much, Mr. Chairman.
I've submitted for the record a somewhat longer statement, and

I'll speak relatively briefly to touch on three or four of the matters
that I discuss in this.

Access to historical information under the Freedom of Informa-
tion Act is a major concern both to American historians—I serve as
a member of the Access Committee of the Organization of Ameri-
can Historians—and also to freelance nonfiction authors; I serve on
the advisory board of the National Writers Union.

I've worked with FOIA and made requests with the FBI since
1979, and so my er}Perience goes back over a decade now, and in
the course of that I've made perhaps four or five dozen FOIA re-
quests. But my experience over this 10 years has revealed both the
significant increase in the extent of delays that you discussed with
your initial witness, and also my experience has revealed a very
distinct, very dramatic increase in the scope of deletions that are
being made by the FBI, a particular increase since the 1986 amend-
ments that you referred to earlier.

I think with regard to the question of delay there are two mat-
ters that, in my experience and what I know of the experience of
other scholarly users, I'd particularly like to highlight for you. The
first—and this is one that has been confirmed in some informal
comments that I've had made to me by members of the FOIPA Sec-
tion of the Bureau—is that with historical requests the delay at the
level of the classification unit, where the Section reviews materials
to see whether something is classified, whether it should be with-
held on (bX1) grounds, my impression has been that much materi-
al—I don’t know if this concerns only larger, more than 3,000-page
requests—but that material sits in a backlog there for a consider-
able amount of time—the Bureau might be able to quantify that—
but perhaps on the course of a year or more, before it is reviewed
and then sent on for processing by the other parts of the Section.

What also has developed over this past decade is a rather exten-
sive increase in the application of the (bX1) exemption for classified
material, and that's an increase that has been particularly difficult
and particularly harmful to scholarly use of the FOIA because of
the even greater delays that now exist and have existed for some
time at the administrative appeal level in the Department of Jus-
tice, and I know this may not be directly within our purview here
this afternoon, Mr. Chairman, but when a requester first receives
some documents from the FBI, one then, under the FOIA, can
appeal those deletions to the OIP in the Department, but although
that administrative appeal process for nonclassification matters
generates responses and usually—in most instances, in my experi-
ence—generates increased release of material, any review by
of the (bX1) deletions is a matter with referral to what is termed
the Department Review Committee that takes many, many years—
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in my personal experience, that takes 9 gears—a.nd I have said a
little bit more in my prepared statement, but the appeals that I ini-
.tially filed with in 1980 concerning (bX1) deletions in the file
of the Southern Christian Leadership Conference, Dr. King's orga-
nization, the final DOJ review and subsequent release of a consid-
erable amount of the material that had been withheld in 1980 hap-
pened only this past December, a delay of something more than 9
years.
Mr. Epwarps. Nine years?

Mr. GARrOw. Nine years.
The parallel matter involving (bX1) deletions and the appeal of

those (b)1) deletions from Dr. Martin Luther King's own personal
file, which I first appealed in 1981, those still remain, and so my
impression is that ‘perhaps within the OIP at the Justice Depart-
ment, whether it’s for personnel reasons or other concerns, there is
a scale of delay that vastly exceeds the difficulties that Mr. Mos-
chella’s Section is coping with, and I think that in a context where,
perhaps, the Bureau is, quite understandably, wanting to be con-
servative and to be sure that it doesn't make a mistake, so that the
Bureau is erring on the side of caution and deleting everything
that it thinks might be close to the line, the fact that there is then
a 9-year delay in having these classification decisions meaningfully
r?w;{e)m;red does tremendous damage to the real value and meaning
o A.

The second matter that I'd like to say a little bit about briefly,
Mr. Chairman, concerns the expansion of deletions over the course
of this last 10 or 12 years, and, in particular, really, to go beyond
the question of (bX1), is the very extensive increase in the amount
uil:fmaterial deleted under (bX7Xd) since the 1986 amendments took
effect.

Now where this chanfe in the language and how the FBI has
been applying that new language is most harmful is in historically
valuable files where the FBI was garnering very extensive informa-
tion about the political activities of labor unions, college students,
and, in my own particular area of expertise, African American
groups such as SNCC, the Student Nonviolent Coordinating
Committee.

Now the 1986 amendments allowing—authorizing the Bureau to
delete all information furnished by confidential sources and speci-
fying that State and local and county law enforcement authorities
are confidential sources means that, for those of us who are schol-
ars, all information furnished by the county sheriff or the city
police chief to the FBI about a civil rights protest or a local voter
registration drive is now deletable, and, needless to say, I don’t
think it would come as a surprise to anyone here today, Mr. Chair-
man, that county sheriffs and city police chiefs do furnish informa-
tion to the FBI, and the fact that the identities of county sheriffs,
easily available on the public record, and all of the information
that these agencies were understandably giving the Bureau, the de-
letion and withholding of all that material, some of which is of tre-
mendous historical value, leaves FOIA really as a shell for a schol-

arly user.
%me academics who study the inner workings of the FBI leader-
ship have not been as heavily affected by this (bX7Xd) alteration,
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but for academics who appreciate what a tremendous historical re-
source the Bureau's material is for documenting the activities of
groups that perhaps weren't in a position to keep day-by-day writ-
ten records of their own activities, the Bureau's material and FOIA
is a tremendous resource for 20th century American history.

I think that there is a growing awareness and a very clear con-
sensus among historians and other scholars who use FOIA that
some attention ought to be directed toward remedying this very
deleterious impact that the 1986 language had with regard to the
withholding and deletion of information that, as you pointed out
earlier, is, in some instances, 45 or 50 years old and that even in a
more recent venue is not in any way embarrassing, sensitive, or in
any way would paint someone as an informant in a way that prop-
erly the Bureau might want to protect.

And so I'd simply like to close by saying that I think all of us in
the scholarly community who have made use of FOIA not only
regret. the delays that have developed but feel very strﬂng}_y that
the 1986 language might benefit from a review, and I think, finally,
Mr. Chairman, that it's very important for members of the subcom-
mittee to realize—and I'm quite certain that the Bureau and Jus-
tice Department people here today do realize as well-—that much of
the material that is processed and released under the larger re-
quests, larger quantity requests, that the Bureau receives under
FOIA is material that is not of benefit only to one or another of
some small, little group of scholars but is material, as with that on
Dr. King and SCLC and SNCC, that, in the hands of writers, in the
hands of journalists, makes a major contribution to all of the
American people’s understanding of our history this last 60 or 70
years.

Thank you very much.

[The prepared statement of Mr. Garrow follows:]
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PREPARYD STATEMENT OF DAVID J. CARAMW

Mr. Chaleman, I wery ouch appreciste this opportunity to offer
you and your colleagues my impresslons conceraing the Federal Bureau

of Tavestigation's (aplementation of the provisions of the Freedom of

Information Act.
By way of background, T am prasently a profesmor of political

sclance ae the City College of Maw York amd the City Undversity Crad-
uste School and University Center. I received my doctoral degres from
Duke Universiiy in 1981, end have authored three booke and edited

thirtesn cthers all concemning the American Blach frecdem struggle of
the 19305 and 1960s and parcicularly cthe Reversnd Hartin Luther ¥ing,
Jr, Most relevant to rhis hearing todAy are The FBI and Marcin Luther

King, Jr.: From "5o0lo” to Memphis, published in 1981, and Bearing the

Crosa: Martin Luther King, Jr., snd the Southern Christian Leadership

Conference, which won the 1987 Pulitzer Prize in blography, the Robert
F. Kennedy Book Award. and several other book prizes. I alwo serve as
a nember of the Advisory Board of the National Writers Union and a
member of the Accesa to DNocuments and Open Information Committee of
tha Organization of American Historians.

My gcholarly wvork en Eing and tha civil rights novemant has led
ge to file ovar Fifty different FOIA cequests with the FBI, znd other
tequasts with othor foderal agancias, covaring & wide range of individuala,
orgenisations, and localitios that wers sctive in the African-Amarican
freedon movement. In addition to Hing and his prineipal organisation,
the SCLC, my requests also have covercd most of the other major civil

rights organizacions, such ag the Student Nonviolent Coordinating
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Cormittee (INCC). the Wacional Asscociation for the Advancement of
Colored People (NAACP), the Congress of Racial Equality (CORE), and
the Misyiwwippi Freedom Democratic Party (MFDP), amung others. I

have a'en requested and recelved from rhe FBT extensive files on

such King advisors as Stanlcy D, Levison and Clarence B. Jones, as
we'll as files on other pajor African-American political figureas,
including A. Philip Randolph, Adam Clayton Powell, and Malcolm X.

T also have obtained rather lengzrhy files concernina particular civil
rights locales such as Montgomery, Alabsma, Albany, Georgia, and Selma,
Alahama, as wall aa pnliecy filaa on particular FRT programs, such ag
the "'R.u'.ialf.tlutrnmiﬂt Informant” affort and tha "RAlack ¥ationaliast
Iaformant Program,™

Hy experience as a scholarly user of the POIA with the FBL han

been of relatively long standiog as well as extensive, I [iled che
[lrst of my FOIA requests with the Bureau im April of 1979, and over
these ensuing eleven years hardly a month has gone by without one or
more shipping cartons of processed documents arriving from the Bureau.
As any experienced user of FOTA could similarly testify, these last
eleven years have also witnessed some distioct alterations and varistions
in the FBI's application ol FIA to the processing and release of

file materlal, with one distince shift taking place in the early 1980s
and a cecond, far more pronounced ona, in tha ralstively ismediste

vako of tha anactmant of tha FOIA provisions contained in the Anti=Drug

Abuse Act of 1986,

To be of best smssistance Lo your subcowmitces today, Mr. Chairman,
1 would like to present the body of my remarks about the FBI'e recent

and curtent implewenlativn of the FOIA under twn diatinet but not wholly
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eeparabla headings. "Melay" and "Deletione." Prom my experlence, and
from tho oxporience of other extensive echelarly users of MITA wich

tha Buremu, moct all serlous problems and fomplaints, and most all

of the deterioratlon which has b%eron witneseed over this past decadas,
can be addiessed under these two rubrics. To put matters in & nutshell,
over the courde of the 1980a, delays in both i{nirial processing of

requests, snd io the handling of FOLA appeals, have grown dramatically,

. vhile at the same Cime deletlons, particularly under 3 U.5.C. 532 (b)(l)

and 5 U.5.C. %32 (h)}(7){d), have aluo increased gquite drapatlcally.

Sericus delays in the processing of FOLIA rcequests, from the stage
of initial mubmission through zo final adwinistrative rulings on appeals
conLesting deleced or Hithpeld inforcation, are not sinply a watter of
veess or even months, bul are & questicn of years, at tines many years.
For many ucare of FOTA, including both foumaliste or free-lance writere
and young acedemice vho may nuwad particular waterials ip ordar to complate
a theals or doctoral disesrtation, multi-year delays will Inflict verioue
if not fatal injury to their rescarch and writing, T like soma other
extenative FOIA users with the PRI knew first-hand how hard—working the
staff of the Bureau's FOIPA Seccion is, but no matcter how dedicated
present saployees and mansgers may be, it nonetheleas 13 undeniably true
that extensive delays have been increasing even further over the last
two to three years.

My own impreasion is that the most serious--and indccd multi-year--
delays occur at two crucial stages of the FOIA proceas: First, a major
and extremely extensive backlog apparently exisrs within the POIPA Sectluvn's
classification unit, wvhere files are exspined for the potential ¢luliif1-
ability of some or all of their material, pursuant to (b)(1), before

baing passed on to the team captaine and analysts vho review and process
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sach document for other potential exemptlons such as (B)(2) and (BY(7).

Corvespondance that I have recelived from tha FOIPA Soction with regsrd
to several differeat, still panding requasts rapsatedly indicatas that
filas ralevant to hendrede if net thousands of requests ait ln a vary
lengthy backlog waieing for that initial classification review that
precedes actual processing for ctelease. Although I su in nowhere as
good a position as Records Management Division officiala are to gauge
the precise shortconings that are contributing to such a bottleneck,
it seems both fatr end sppropriate to suggest that the FOIPA Sectiom
probably reguires additional peracmmel--perhape eubstantial additional
personnel--beyond its present vork=force so as to be able to process
FOLA requests without forcing gchnlarly and journalistie requescers
te endure multi-ycar delavs.

The second major FOIA delay a requester encounters ﬁbﬂfi al a
latar stags in the process, sfter the Bureau haw mada & releacs of sone
matnrial and the requaectar eeake to appeal some or 81l of tha Bureau's
deletions and withholdings to the Juatice Dlpnrtrlunt'u 0fflce on Information
and Privacy., Puraning such an ddministrative appesl, io =y exparience,
almost always results in the eventual release of soowe additional material
Ehat 1nicially had been withheld, bur the dalays at cthie scage tenge from
extreme to alwost unbelievable. DOJ recomsideration of the non-classilfied

deletions is ofren a matter of only approximately cne year's wait, but

reconsideration of the Bureau's Initial classification decislons under

(b3 (1) by DOJ"s Departnent Review Committee iw, in oy experience, a matter

of approximately nine years er--in some still-pendliug appeals--perhaps more.
Let me briefly cite just two particular exaoples, Hr. Chairman,

to give your subcommittee a firm sense of the extent of the delays one
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encounters, [ made my initial requaest for the Burssu's miseive head-

quartecs file (100-438794) on the Southern Christian Leadership Con-

ference (SCLC) in 1979, and received the fiyest partlal release of

early secticns of the file on July 17, 1980. I appealed the FBl's

(b} (1) and (b)(7)(d) withholdings Lo DOJ on July 29th, an appeal (80—
1549) that D0J acknowledge receipt of (on August 4th) on August 28, 1980.

Pollowing somc intermediate correspondence in which I inforoed DOJ's

OPIA of specific cxamples in which the FBI had withheld under (b)(1)
portlons of documents which already had been printed publicly in the
FAearings of the House Assaselnations Committee, DOJ on July 15, 1981, |
upheld almcet 3ll of the Bureau's withholdiogs and informed me that the
{t) (1) mararial wae "baing roferrwd to the Department Review Commitree
for roview..." Somewhat mora thnﬁ thres ysars latoer (Dctober 15, 1984),
the FBL, in a Tetter noting that the DRC had not yet reviewed the
material, querled me an to whether [ still wanted te pursue the matter.
Follawing my affirmative response, I next heard of the appeal some four
years later--June 13, 1987--when OIPF Co-Director Richard L. RAuff informed
ne that some of the FBI's 1980 withholdings had been declassified by the
DEC and would soon be sent me by the Bureau, The actus] material finally
arrived in nid-December, 1989, more than nine years after the appeal was
first filed,

This nay ba a striking example of delay, and one for which DOJ's
OIP may well bear far more responsibility than the FBI, but It la not
unifque or unusual. Indeed., in a parallel appeal case, concerming the
FBI headguarters file on Reverend King (100-108670), the nine year lag
in the 5CLC case will probably be wclipsed. My initial appeal of deletions

and withholdinge waw filed wich ™7 on Hay 19, 1981, and on April 23,

1984, HMr. Huff of OTP wrote to inform ne that sll of tha dalations vere
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being affirmed, with tha (h} (1) waterial being referred te thc Department
Foviaw Committas. ig of now, a'wmost wix years later. no DRC decision has
been taken in ths wmatter. Indeed, as parhaps cne final reflaction aof the
. wpeed of DOJ's actlon in PATA mattare, on March 213, 19€9, the POIPA Unit
cf the Departnent’s Criminal Diviesion, politely referencing my initial
april 11, 1979, MlA requeat ietter to the Bureau, rwleased fo me three
documents froo the King raln file (100-1066T0~3L67) thaet had somehow been
nut aslde or othervise passed over in the earlier processing--a delay just

three weeky short of a full decade,

Perhaps 1 should be thankful that I began nmy FOTA experience with
the Burcau and U0J at the ripe young age of 2%, but these delays, dramatic
as Laey may be, are not the grearest obstacle that scholarly researchers
encounter in uming FOIA with the FBIl. Instead. both the scope and the
unpradictability cor variation in deletions and withholdings made by the
Bureau, particvularly under exemptions (b){l) and (L) {7)(d}, are the zost
serious matter that the mambers of this eubcommittee whould addreee {f
the Freedom of Information Act is to be a scaningful resource for scholars
and journalisca studying the Federal Bureau of Inveotigetion,

Neletions and withholdings that are not imaginably plausible unde:
any reading of FOTA's atatutory language are by no oeans unique to the
FAT. Indeed, my favorite personal example of the ultimate in FOIA redaction,
a 19653 navs ::ipping of an Evane and Wovak columm on Alabama Governor
George C. Mallace in which every human name, including the authors' bylines,
but not their small illustrative photographe (a copy is appunded to this
Prepared Statement as Attachment #1) was produced by the Justice Departement's

Comeunity Relations Service, not the FBI.

In oy FOIA experience with the FBI, howover, excessive deletions
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fall into two principal categories, those pade under the (b)(l) rubric
and others made pursuant to {(b)(7}(d), Even prior to the 1982 Executive
Order that resulted in ar easily perceptible expansion of (b)(l) deletions
and withhcldings, [ like other requesters and researchers had seen many
examples of documcnts where material was deleced by the FOIPA Seccion's
classificarion unit even rhough thar identical matcrial had previcusly
been releascd in earlier procesaings of the same or similar serials, and,
in some instences, actually had been published in congresseional hearings
of the Senate’'s "Church Coomittes" or the House Assassinaticns Cowmittes.
Perhape unlike wome cvbservers, Mr. Chairman, T attribute such of this
erratic and veprediceakle lmplemsntation of the (b){l) exwmption largely
to the jmmense quantitative burden of documents that the personnel of
the FOIPA SecClon finds themselvea faced with, & burden that inevitably
means that staffers are processing and redacCing Serials vhoae subject
matter they are not psrticularly femilisr with or knowledgable about,
while this quantitative burden and ensuing backlog create & situation
wiere the problems of potentially stendardlese diecrecion under (b} (1)
are grestly magnified, it 1is fully undcrstandable--at lesst to thie
requester--that Secticn personnel, under such quantitative pressure,
generally "play it safe" in applying the (b)(l) exeaption, deleting
anything and evarything that might be izaginably classifieble and leaving
subssquent cubstantive Judgmanta to D0J"s Departosnt Review Committee.
Yeedlase te cay, this understandable but axtremely expaneive application
af {(b){1) by tha Wureasu makas the substantive impact of the DRC's nins
year=plus delays all the mors debilitating to tha scholarly work of
LA Tequescers.

At least equally ootable te these (b}(1) deletion problems, Mr.

Chairman, 16 the F8l's usage of cthe (b)(7)(d) deletion, especially in
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these last threc years esince the reviesd and sxpanded scope of the
(3)(7)(d) execpetios mandatud by the proviasiens of the 1986 Anti-Drug
Abuse Act took effecr. Alrhough I am fully avare that at least some
friends and supporters of the Freedoo of Information Aet acqulesced
in if not approuved of that 1980 rewriting of (b)(7)(d) ie the beliet
that the alteration would aat lead to percepcible changes la the amount
of historicallv-valuable material releasible by the Bureau and othar
agencies, that faich or cxpectation, I have to say, has clearly and
conyineingly been prover wrong and wisplaced, for the 1986 language
hac lad, in the F8I's practlce, ts a scope and scale of redactions
undar (b)(7){d) nevar wicnessad in prier years.

Thie ie no: to ¢ay, ¥Mr. Chatrmar, that axcassively expansive
delzeions under (b)(7)(d)}, and, in some instmnces, undar & mioplaced
apzlication of (b){?){c) a3 vell, vere not a commonplace feature of
the FBI's POIPA Section prior to 19E6-1987. To a notable extent, both
then and aore recently, applicatien of che {b)(7)(c) and (d) exempticus
varied reparkably from team -0 team, and analyst to analyset, within the
POIPA Section. With ome request or file, an FOTA user might experience
very geod luck, and have that File assigned to san analyst who took hoth
4 substantive Interest in the materisl and spplied conslderable rhought
and care in the usage of the (b)(7)(c) and (d) deletions. Indeed, in
oy personal experience, s clcar mejority of my requests have besn handled
by analysts and teaxr captairs who applied commendable dedicaticon and
consistency ro their work., Yowover, in some instances a requester clearly
can have "bad luck" und end up with a requesat ard a file assigned to an
snalyst who Is not experienced vith or kaswledgabla sbout the subject

motter at hand, and who appliec the (¢} and/or (d) exewptions in a elap-

dash or unthoughtful mannee,
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In such & case, Mr. Chalrman, one will receive serials describing
election “posters urging people to vote for [¥ame Ueleted par (b)(7)(c)]"
(file 44-26160 pursuant to FOLA request #252.028. appealed Septesber 17,
1935) and redacted memos where the names of public establischments at
which public demonctrations wera taking place eimilarly deloted (fils
i73-98, concarning the Etudeat Nonviolent Coordinating Committes, M}.

Deletions and withholdings of this sort, oftentimes under the
dual rubric of both (b}(7)(c) and (b){(7)(d), have expanded dramatically
since the 1986 amendment took effect, Although sume acholars understandly
report licrle if any increase Lo the extent of deletions in files composed
largely or cacirely of intra-FBI Headquarters policy memos baing exchanged
batwecn various Svction Chiefs, Assistant Directors, and the Director
himself, in the Far larger category of files where material is of
considerable historlcal value because of what the serials say about
the activiem and endeavors of groups and individusls whom cthe FBI was
invastigaciny, as distinct from the FBI's own conduct. the scholarly

harm and historical dsmags dome by the 1986 rowording of (B)(7)(d) is

vary axtonsive and quite sericus.

While other axperienced scholare and exteneive users of the FOIA
with the FBI, such as Professor Steven Rosewurm of Illinois' Lake Foreec
Collegw, snd Farvey Mlechr, Samuel Candler Dobbs Professor of Political
Sclence and Chalrsan of the Folicical 3clence Departoent al Atlanta's
Emory Universicy, could provide the subcosmittes with other examples
of this post-1986 impact, my own most discinctive exparience in Lhis regard
has been with the Buresu's processing of headquarters files relatimg to
the Student ¥onviolent Coordinating Committee (SNCC), and particularly

SNCC'e grassroots political organizing and demonstrations in the state

of Mississippl during the early and wid-1960s.
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Two aspects of the 1986 rewording have led to such expanded deletions
46 to conetitucte a virtual gutting of FOIA. First, the amended (B)Y(7)({d)
language expresaly defining "a confidential source" of the FBI as covering
not slmply undercover paid Informants but any "State, local, or foraign
agency or suthority" hae, in files such as thoee on INCC, baeen appliled
by tha Bureau te mandate Jeletion of Information pertaining te city
pollica chiefs and county sheriffs, resulting in vedactions such as "Pilke
County Sheriff [Name Deleted].'" Second, but often in tandem with that
firsc change, the additional new (b)(7)(d} language expressly allowing
tadaction of all "information Furnished by a confidential source," and
not simply the i{dentification of or information pcasibly ldentifying a
"confidential acurce," allows for the deletion and withholding of virtually
all information gathered by the Bureau about local African-American
activism and local white responscs to it, where such information was
coming—quite naturally ond understondly--from local lav enforcement
and public officiels,

Hance, under the apparent or supposad gulse of protecting
undercover informants, scpaclally in criminal cacee, from possibla
rataliation or harassment potentially resulting from the release of
rolA material, the 1986 anended language has additionally or ineteasd
resulted dn a vast Increase in the ancunt of perscnally harmless bui
historically valuable materisl that is withheld from and denied to
scholars of twenclerh century American history, and particularly scholars
in fields whera the FBI kept a close c¢ye on all formes of indigenous
activiem: Africun-Amerlcens, labor nnvcntni organizers, and college
students. This extenaive less 18 not, of course, only a loss to the

particular scholars involved, hut is far more importantly & loss to
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all who might learn from or be informed by thoee writers' work, or,

in other words, ultimately constitutes a losa of rthe record of American

history by the Amprican people themeelves,

Mr. Chalrman, let me close by sioply underlining two racosmendations
vhizh I belisve ntem clearly from my own experlencaes and those of other
echolare with the FBI and the Freedom of Informatlon Act., Flret, the
Bureau, and the DOJ's OIF, clearly ought to be provided with the personnel
and resgurces necessary for eliminating the dramatic delays that not ooly
vitlate many wricers' opportunities to make meaningful use of the FOTA
bul also clearly conttavene the clear statutory intemt of the anarnnn
as reflected in the text and full legislative history of the Freedom of
Information Act. Second, Hr. Chairman, I respectfully coutend that the
now three-year track record of the impact of the 1986 amendments to FOIA,
particularly the rewriting of 3 U.5.C, 552 (b){7)(d), clearly and india-
putably suggesrts that there changes have had & distinct and deleterious
[apact en the FBI's application of the Preedem of Information Act. and
thar cupportare of the principles of FOIA ghould move to remady and zepair

the damage done by those very hurriad 1986 alterations. Thank you vary

muchs
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Library Awareness Program, and with Ms. Walter is Mr. Tom

Blanton.
We welcome you both.

STATEMENT OF SHERYL L. WALTER, ASSOCIATE GENERAL
COUNSEL, NATIONAL SECURITY ARCHIVE, WASHINGTON, DC

Ms. Wavter. Thank you, Mr. Chairman.

Tom Blanton and I wish to thank you for inviting this testimony
from the National Security Archiv.- on our experiences with the
Federal Bureau of Investigation’s responses to requesters seeking
Government documents under the Freedom of Information Act.
We commend the members and staff of the subcommittee for
their vigorous oversight of the FBI's activities, especi as they
relate to the Freedom of Information Act. We very much appreci-
ate the opportunity to brief the subcommittee on our extensive
work with the FOIA and our knowledge of the FBI's FOIA prac-
tices and, in particular, on the barriers to access experi
the archive in our efforts to obtain documents from the FBI related
to the so-called Library Awareness :

In our written statement that we have submitted, I have given
this committee information about the National Security A:&iva,
and I won't go into that here, but if you have any questions about
our operations we'll be happy to answer those questions, although I
would like to read just a one-sentence——

Mr. Epwarps. You are not a Government agency?

Ms. WaLTER. No, we are not a Government agency. We are a pri-
vate, nonprofit, public interest research , and, as the Sacra-
ment:etﬂaegnyc%demihedus,thaﬁaﬁnnal ity Archive has
been set up ashington reporters to serve as a ic repository
for documents released under the Freedom of Information Act and
assnacﬁmhﬁcarﬁdpmtineﬂbmhmthemmbuﬂdamre
com public record. " . e

: i as today’s pu is to bring is committee’s
attention problems with the l%:e FOIA practices, unfortunately
the experience of the National Security Archive and other request-
ers is that the FBI's practices frustrate and do not further the
FOIA's purposes, which is to increase the free flow of information
to have informed public debate on matters of public interest.
The vehicle for our discussion today is the Library Awareness
Program, and in our written statement we have a ical ac-
muntofthepmgramandnfﬂnarchiw’su]snﬁmin ing a
can 20
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after about 6 months of that, he decided that maybe the Deputy
Attorney General and I could do it without him, but it did not
show a lack of interest, it was confidence. But he was very much in
favor of—and I'll tell you something that you, again, would know,
Mr. Chairman. At that time, the reputation—1975, remember back,
post-Watergate—the reputation of law enforcement, intelligence,
the Department of Justice, the Federal Government, was right
down in the pits, and Mr. Levi and Mr. Tyler both expressed to me,
personally, the view that there was nothing that could restore
public confidence in the process faster than the maximum possible
disclosure about what we were doinF and why we were doing it or
why were not doing it. Secrecy really ends up kicking itself in the
rear, because people who are suspicious become more suspicious.

Mr. Epwarps. We must be respectful of history, too. We are
going to send over to the Bureau—I told Director Sessions-—some of
the films from “Eyes on the Prize,” because some of these younger
agents, I'm sure, don't have any real understanding of what we
went through in the sixties and seventies in this country—not we,
but the people in the Deep South, especially Afro-Americans. Have
you seen those? They are really remarkable films.

I believe that we will ask Iilr. Dempsey to ask some questions,
and then, if Ms. Hazeem wants to ask some, that will be fine.

Mr. Dempsey.

Mr. Dempsey. One question I had for Mr. Garrow was: With the
more extensive material that you used to receive, even now with
what you receive, you went to many people identified in the FBI
records and interviewed them, and I wanted to know, first of all,
did anybody, as a result of your going to interview them—did any-
body ever complain that this was an intrusion or that this was
harassment?

Mr. Garrow. In my personal experience with interviewing re-
tired special agents and retired section chiefs and former assistant
directors from headquarters, I never had any of the former agents
or executives that I contacted voice any complaint to me of that
sort at all. Indeed, in my experience, and I think a number of other
academics—Ken D’Rei[fy from the University of Alaska, who re-
cently has published a very good book entitled "“Racial Matters,”
that came out this past fall—I think in my experience, like Profes-
sor O'Reilly’s and, I think, other academics as well, a number of
former Bureau agents are, indeed, somewhat eager to talk to histo-
rians, to explain what their perspective and their, at times, justifi-
cation for some of their activities were, and I think that the ]]ast 10
years, in recent American historiography, has, quite commendably,
featured more of a reliance on oral history, on interviewing people
who were active participants, and, I think, with any reflection, that
people in the Bureau, people who retired from the Bureau, ought to
welcome the opportunity to tell their stories to academics.

I believe perhaps there have been a number of instances with in-
dividuals who may be defendants in tort claims actions, where
people. who were retired FBI Eersc-nnel were sued, and my impres-
sion is that that experience has made people discomforted, but I
don't think contact from historians or scholars has.

Mr. DEmpsey. That is all I have right now.

Mr. Epwarps. Ms. Hazeem.
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Ms. Hazeem. Yes, thank you, Mr. Chairman.

I must say, this has been very interesting, to hear all of you
testimony.

At one point, Mr. Shea, Mr. Moschella was testifying about
repeat requests for information on the same subject matter, and he
seemed to imply that there was some sort of process by which those
handled, and you were vigorously shaking your head.

Mr. Suea. Well, I just knew what was in the copies of the same
document that's processed on two different occasions. I have a
problem—if they had a system, it didn't work in that case, let's put
it that way. Or—as an afterthought, I'll give you a differential di-
agnosis—or they knew what they had released in 1980 and they
nonetheless made a deliberate decision to take all this stuff out in
1988, I think that would almost be worse than thinking that the
system for tracking previously processed materials just broke

down.

Ms. Hazeem. OK.
And, Mr. Blanton, one followup. You cited an example in

which—if the Director asked for the materials, they would be up
on his desk in no time. I think that is a very effective example,
except, to what extent do you think confidentiality and other fac-
tors are significant in terms of releasing information? Obviously,
with the Director that wouldn't be a consideration, but to what
extent do you think those factors are significant?

Mr. BranTon. | think I was making that suggestion in relation to
them being able to find records. We got several “no records’ re-
sponses. Unfortunately for the FBI, it was all over the press. They
were having to write letters back to librarians saying, “Don’t worry
about this, really. You don't have anything to worry about," and
they were using that phrase, so we could keep coming back to
them, and coming back to them, and coming back to them.

What do you do if you are in Anchorage, AL, and you are not as
sophisticated as Professor O'Reilly who wrote the book about the
FBI and you don't know that you can keep coming back and ap-
pealing, and it forces other people within the Bureau to look at it
and actually go look for records?

What I am talking about is more—I think the reason the Direc-
tor would get those records very quickly is because some relatively
senior people would have a pretty good idea of the whole purview
of the information systems within the Bureau and would say,
“Well, that sounds like something there'd be something in New
York. It's the largest field office, as far as I know. So you should go
look up there. There's likely to be something here in Washington.
Let's check out—there's some other counterintelligence awareness
programs we've got going on, and we do some general work with
contractors; maybe there's something in those files.”

As it turned out, in fact, all those files had something related to
the Library Awareness Program, but we only found that out 2%
years later, and I just submit that when that kind of request comes
in, if the Director had asked for it, there would have been that
level of thought given to where the stuff might be, and I'm suggest-
ing that this subcommittee can help short-circuit that process by
getting the FBI to give a better description of its own recordkeep-
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ing systems, and that would be a boon to all of us, academics, jour-

nalists, librarians, you name it.

Ms. Hazeem. Thank you.
Mr, EpwaArDps. Mr. Garrow, under the withholding rules that are

applied today, would you have been able to write your books?

Mr. Garrow. I think it's quite easy and direct to say, Mr. Chair-
man, that under the post-1986 processing situation, that not only
would I not have been able to use Bureau material in writing my
larger book on Dr. King but that the writing of my earlier book on
the FBI's pursuit of Dr. King would have been largely impossible,
and I would emphasize again, by way of my earlier reference to
Professor O'Reilly, that this is a large body of material and materi-
al not only for those of us who may have a special interest with
regard to the history of the civil rights movement but, as with Pro-
fessor Rosswurm's material that Mr. Shea referred to, is also mate-
rial that is crucial to American labor history and many other
fields, and so the range of scholarship that would be restricted and
extensively cut back if this post-1986 approach were to continue
would be quite. quite extensive.

Mr. Epwarps. Well, Mr. Conyers from Michigan, who is the new
chairman of the Government Operations Committee, which, for
some strange reason, has legislative jurisdiction over the Freedom
of Information Act, I am sure that he will be very interested in all
of the goings on today.

Don’t you have a historians association?

Mr. Garrow. Yes, the Organization of American Historians has
a particular committee that is actively——

Mr. Epwarbs. It would be very helpful for the association to doc-
ument some of the problems in terms of delay with their members
and send it to us. That would be helpful, because this is very unac-
ceptable, what we have heard today.

Mr. Garrow. I will certainly pass that along, Mr. Chairman.

Mr. Epwarps. Well, thank vou very much. It has been wonderful
having you here, and you have given us a lot of good information.

[Whereupon, at 4 pm. the subcommittee adjourned, to

reconvene subject to the call of the Chair.]




