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DAVID |. CARROW

From Brown to Casey

The U.S. Supreme Court and
the Burdens of History

Om_' of the most important lessons of the 1.5, Supreme Court's resolution
of Brown v. Board of Education! (Brown I'—both for the Court itself and
for attentive commentators—is the elear and indeed almost explicit manner in
which Brown signifies and symbolizes the post-1954 Court’s repudiation of
historical intent and meaningful evidence of historical intent? in its reading
and application of the reach and meaning of the Fourteenth Amendment—
both, in Brown, with regard to the Equal Protection Clause, and, in later
cases, with respect to the Due Process Clause as well.?

Brown | was, of course, both constitutionally mmevitable and morally cor-
rect, in much the same way that we now almost universally recognize both
Korematsu v. United States* and Bowers v. Hardwick® as morally repugnant to
any judicially unhiased reading of the Fourteenth Amendment. But the
Brown I opinion was and is readily criticizable because of the narrowly and
exclusively integrationist vision it articulated. Some African American com-
mentators rightfully criticize this vision as being largely if not wholly blind to
the possibility or certainty of independent, separate black success—without
exposure to or integration with white people—in elementary and secondary
schooling and other venues if public authorties actually were to provide truly
equal resources and incentives. ®

But separatist critiques of Brown, valid as they are, in our context are
tangential to a full appreciation of how Brown for better or worse—and [ do
believe we can still find some reluctant rug rats, no matter how shy, who
privately if not publicly believe the latter—single-handedly marks the advent
of the “modem” ar present-age Supreme Court. Many people have grown up
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believing that while Marbury v. Madison? is of course the formative U.S.
Supreme Court decision of all time, West Coast Hotel Co. v. Parrishi—
perhaps in conjunction with Chief Justice Stone's {or Louis Lusky's] famous
footnote 4 in Carolene Products?—signals the beginning of the judicial mod-
em age.

But that belief—a belief that was inculcated in at least two successive
generations of American judicial scholars—is now all but indisputably out of
date, for not only does Brown rather than the “constitutional revolution™ of
1937 demarcate our modern era, but Brown also—just as importantly—paved
the way toward the Warren Court’s two other landmark antihistorical
rulings—Baker v. Carr® and Griswold v. Connecticut!! {and to their even
better known progeny, Reynolds v. Sims!2 and Roe v, Wade!3}—which dra-
matically expanded the constitutional scope of the Fourteenth Amendment.
Absent Brown, decisions with Baker and Reynolds's muscularity are ditheult to
imagine; absent the mest important of Brown's own immediate progeny,
namely Cooper v. Aaron,'* the Warren Court’s Marbury, much of the
post-1954 Court’s understanding of its own role—a role that at present
has culminated in Planned Parenthood of Southeastern FPennsylvania v.
Casey'>—would have evolved in a decidedly different fashion. In short,
Brown I, in tandem with Cooper, not only marks the beginning of modern
America’s official condemnation of racial discrimination, it also marks the
beginning of a wide-ranging transformation of modern American life, brought
about by a host of High Court decisions that have all relied on the Justices's
dramatically expansive—and aggressively antihistorical—reading and applica-
tion of the Fourteenth Amendment's Equal Protection and Due Process
Clauses. From schooling to electoral districting to abortion, moedermn America
is to a significant degree the product of muscular judicial utilization of the
Fourteenth Amendment. It is also the product of constitutional analysis that
has jettisoned the constraints of history, and—from Brown through Baker and
Reynolds to Griswold, Roe, and Casey—I believe we can persuasively argue
that it is a better America, precisely because of how the Court has ignored the
Constitution’s historical limitations in fashioning a Fourteenth Amendment
jurisprudence that is responsive to the present day rather than to the institu-
tional burdens of history. 1%

Careful students of Brown can of course easily recall how the Supreme Court
initially hoped—and sought—to find clear Fourteenth Amendment historical
support for resolving the fundamental question that Brown and its companion
cases!7 presented. Following the first oral arguments in the Brown cases, the
Court formally propounded five questions to the parties’ attorneys. The first
two questions asked for historical evidence regarding whether the framers of
the amendment intended, or did not intend, for it either to prohibit, or to
allow for the future prohibition of, racially segregated public schooling. The
third question, however, voicing a presumption that the answers to the first
two would “not dispose of the issue,” posed the core issue bluntly: “[I]s it
within the judicial power, in construing the [Fourteenth] Amendment, to
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abolish segregation in the public schools?”!8 Eleven months later, on May 17,
1954, the Court baldly—but compellingly—declared that indeed it was.

As we now know, the NAACP Legal Defense and Educational Fund
litigators—and their many scholarly collaborators—were at first deeply (and
justifiably) concerned by the Court’s preliminary focus on historical queries
whose answers would not hasten, and might well hinder, judicial acceptance
of the NAACP's basic contention.1? But by the time of Brown et al.’s reargu-
ments in December of 1953, the Justices themselves privately no longer re-
garded the answers to those two historical queries as being potentially deter-
minative. Felix Frankfurter had had one of his outgoing law clerks, Alexander
M. Bickel, prepare an exhaustive historical research memo, and Frankfurter
had distributed the impressive product to all his colleagues. Although counsel
at the time were quite unaware of how Bickel's handiwork had firmly directed
the Justices away from any potential history-based solution to their American
dilemma, we nowadays—thanks in part to Mark Tushnet's careful analysis—
can fully appreciate how by that December the historical questions “were no
longer that important” to the Court itself. 2

Even though there was (thanks to Robert Jackson and particularly Stanley
Reed) no internal consensus on how to decide Brown when the Justices met for
their decisive conference on December 12, 1953, there nonetheless was an
unspoken consensus that the fundamental question before them was the pre-
vious June's “question three"—"[l]s it within the judicial power . . . to
abolish segregation in the public schools?72! And, when Earl Warren deliv-
ered the Court's impressively unanimous opinion in Brown five months later,
there again—and now for the whole country to see—uwas an explicit consensus
that the core of this question, like others yet to come, concerned not evidence
or documentation of “historical mtent” but instead the nature and reach of
“the judicial power.”

Warren's opinion, in two early paragraphs that understandably are not
among Brown's best-remembered passages but that latter-day scholars should
not overlook, deftly but decisively dismissed the decisional relevance of the
Fourteenth Amendment’s own history. Warren noted how Brown’s reargu-
ment “was largely devoted to the circumstances surrounding” the Fourteenth
Amendment’s 1868 adoption. “Tt covered exhaustively consideration of the
Amendment in Congress, ratification by the states, then existing practices in
racial segregation, and the views of proponents and opponents of the Amend-
ment. This discussion and our own investigation convince us that, although
these sources cast some light, it is not enough to resolve the problem with
which we are faced. At best, they are inconclusive, "2

“An additional reason for the inconclusive nature of the Amendment's
history" vis-a-vis school segregation, Warren added, was the relatively unde-
veloped state of public education, especially in the South but also in the
MNorth, in 1868, “As a consequence, it is not surprising that there should be so
little in the history of the Fourteenth Amendment relating to its intended
eltect on public education, "

So ended the Brown Court’s analysis—and dismissal—of whether its con-
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stitutional adjudication of governmentally imposed racial segregation in pub-
lic schools was or should in any way be bound by the constraints of history.
Taken at their relatively modest face value, most readers pass over those two
paragraphs without attributing any special import to them, and such an
evaluation—within the four actual comers of the Brown opinion—is perfectly
appropriate. In a more long-range frame of reference, however—one that
encompasses particularly the years from 1962 (Baker) through 1973 (Roe)—
the Brown Court’s afhrmative jettisoning of the Fourteenth Amendment’s
historical tie-lines marked the onset of a period of judicial freedom (and, some
correctly would say, judicial sovereignty) that dramatically transformed Ameri-
can life for the better, 24

In 1954 itself, nothing highlighted the Court’s Farragut-like approach to
mandating constitutional rights?® more than its companion ruling in the hith
of the Brown family of cases, Washington, D.C.’s Bolling v. Sharpe, Since the
Fourteenth Amendment applied its Equal Protection Clause only to the
states, and not to the federal government, the Brown Court found itself having
to identify some non-Fourteenth Amendment constitutional grounds for
avoiding the utterly incongruous paradox of striking down state-mandated
school segregation while not being able to void identical governmental policy
imposed by federal authorities. With a doctrinal dexterity that again may be
more significant in historical retrospect than it appeared to be in 1954, the
Court—lacking any federally applicable equal protection langnage—unani-
mously turned to the Fifth Amendment’s Due Process Clause. “[T]he con-
cepts of equal protection and due process, both stemming from our American
ideal of faimess, are not mutually exclusive,” Chief Justice Warren wrote,
While “‘equal protection of the laws’ is & more explicit safeguard of prohib-
ited unfairmess than ‘due process of law’ . . . discrimination may be so un-
justifiable as to be violative of due process,”2®

Without expressly acknowledging that the Due Process Clause’s key word
was of course “liberty,” the Bolling opinion, while conceding that the Court to
date had not defined “‘liberty” with any great precision,” nonetheless went on
to emphasize that the concept was “not confined to mere freedom from bodily
restraint. Liberty under law extends to the full range of conduct which the
individual is free to pursue, and it cannot be restricted except for a proper
governmental objective. Segregation in public education is not reasonably
related to any proper governmental objective, and thus it imposes on Negro
children in the District of Columbia a burden that constitutes an arbitrary
deprivation of their liberty in violation of the Due Process Clause.”*” Any
commentators inclined to allege that the new era—or “Second Recon-
struction”—of substantive due process first began to rear its assertedly ugly
head only in Griswold v. Connecticut® had best be reminded that as early as
May, 1954, Bolling's quite uncontroversial language signaled that a highly
expansive approach to due process—based constitutional liberty could well go
forward hand in hand with Brown's heralding of a new era of equal protec-
tion, ¥

Fven more so than anything in Brown itself, the almost explicit point of







